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Position: The Pharmaceutical Research and Manufacturers of America (PhRMA) opposes Colorado
HB 18-1260 because it could disrupt the pharmaceutical supply chain in a way that negatively
impacts patients and requires prescription drug manufacturers to report significant information
related to drug pricing that will not lower patient out of pocket costs. By focusing disclosures on
list price, the bill ignores the impact of manufacturer rebates and discounts on actual prescription
drug costs to the healthcare system.

HB 18-1260 would bring little to no benefit for patients and Colorado’s budget.

In an effort to bring more transparency to how prices for medicine are set, HB 1260 requires
pharmaceutical manufacturers to notify payers of certain increases in the list price of a medicine 90
days prior to the increase taking effect. While well intended, the policies included in HB 1260 will
provide minimal to no benefit to patients or payers, and increase the administrative burden on
state agencies responsible for enforcement.

A patient’s out of pocket cost for a medicine is determined by insurance benefit design; therefore,
mandatory price reporting of a medicine’s list price (i.e. Wholesale Acquisition Cost) has little
bearing on what customers actually pay for a medicine. While transparency related to list prices
does not lower patient cost sharing, transparency around whether PBM’s and insurers share
manufacturer rebates with enrollees could. Brand pharmaceutical companies only retain an average
of 63% of spending on the list price of a drug.! The rest of the revenue goes to other members of the
pharmaceutical supply chain including to PBM’s and insurers in the form of steep discounts off the
manufactures list price. HB 1260 does nothing to impose transparency on whether payers use
manufacturer rebates to lower patient cost sharing.

The advance price increase notification required under HB 1260 would also do little to help the
state Medicaid program. As a recipient of a large volume of price increase information, the
Medicaid program would need to contend with the administrative burdens of constant price
revisions and would not realize any benefits from speculative purchasing. The Colorado Medicaid
program is insulated from WAC (list price) increases due to protections afforded by federal rules,
the reporting requirements provided in HB 1260 will not afford the state any planning or horizon
scanning benefit. As such, it is unclear what the Department of Healthcare Policy and Finance could
do with this information that would have any impact on state prescription drug spending. Should
the Department decide to use this information to anticipate increased state spending related to a



drug’s price increase, any request for additional funding tied to this reporting could cause
speculation in the pharmaceutical supply chain. Such disruptions can have serious, negative
consequences for the state and patients — even those patients who do not receive health benefits
from the state.

HB 18-1260 could cause disruptions in the pharmaceutical supply chain that negatively impact
patients.

Notifications based on costs and future price increases could incentivize new speculative purchasing
and problematic stockpiling that both industry and the federal government have fought to
eliminate in recent years.

In the past, speculative purchasing was a practice used by distributors to profit from fluctuations in
medicine prices. Manufacturers and primary distributors (wholesalers who purchase medicines
directly from manufacturers) enter into agreements that manage the volume of medicines a
distributor can hold. These arrangements enable the primary distributor to earn greater inventory
management fees if they manage their inventories to pre-defined target service levels, and thus
discourage arbitrage or stockpiling of inventory in amounts in excess of end customer need.

Advance price notification creates a new incentive for some distributors — especially those that do
not enter into contractual agreements with manufacturers — to profit from purchasing medicine at
the ‘old’ price and selling them at the ‘new’ price once the increase is made public. While medicine
shortages can be caused by a variety of factors including production delays due to a lack of raw
materials and components from suppliers," or discontinuations of medicine, they can also be caused
by disturbances within the pharmaceutical supply chain. Those disturbances are often the result of
distribution methods that restrict or deviate from the usual pharmaceutical supply chain."

A prime example of these atypical distribution methods is the practice of stockpiling medicine in
advance of a price increase or hoarding in response to an impending shortage." In this scenario, a
supply chain entity may be incentivized to re-sell a medicine to another intermediary, creating a
“gray” market. Gray market distribution networks consist of a number of different entities — some
doing business as pharmacies and some as distributors — that buy and resell medicines to each
other before finally selling a medicine to a hospital or other healthcare facility. In the event this
happens, product supply may be stretched thin and downstream prices may increase, exacerbating
a medicine shortage.” While price transparency requirements, such as advance price notification,
aim to provide the public with pertinent information on medicines, the potential consequences
could become obstacles to the goals of access and affordability.

Furthermore, antitrust and other laws prevent competitors from “signaling” pricing decisions to
competitors or engaging in conduct with competitors that could be viewed as collusion. By
requiring manufacturers to report price increases, HB1260 creates potential for signaling to
competitors (or testing the market regarding) planned pricing and price changes. This could
encourage action by the company providing notice and its competitors that could lead to parallel
price increases (as only one example of possible behavior). This can create an artificial price floor
rather than a price ceiling, with the result that the advance notice requirement could actually
unwittingly lead to an overall increase in such costs to the detriment of health insurance plans and
their participants locally and, more importantly, nationwide.




HB 1260 ignores the facts about prescription drug spending and that insurers and pharmacy
benefit managers ultimately determine patient cost sharing.

HB 1260 creates the false narrative that prescription drug spending overall is skyrocketing and
should therefore be singled out when it comes to policy discussions around affordability.
Prescription drug affordability is an extremely important discussion, but policies to improve
affordability must consider the facts about prescription drug spending and the role all members of
the supply chain play in what patients ultimately pay.

In 2016, the Colorado Medicaid program spent about $8.45 billion dollars to cover about 1.4 million
enrollees.” V' Prescription drugs accounted for only 6 percent of total spending. Brand drugs alone
accounted for only 4% of total spending. In the same year, hospital care represented 32 percent of
total spending, and professional services were 21 percent."" Not only was prescription drug
spending drastically lower than other categories, but prescription drugs are a benefit that actually
avert spending on the costliest services in the hospital and provider space. For example, in
Colorado more than 3 in 10 Medicaid patients do not have their blood glucose levels under control.
With improved diabetes control, Colorado Medicaid could save an average of $942 per beneficiary.™

In the private insurance market, the top three PBMs administer prescription drug benefits for over
70% of covered lives in the U.S.* Health insurers and pharmacy benefit managers are powerful,
sophisticated purchasers who use their leverage to negotiate steep discounts. This is why, after
factoring in discounts and rebates, prices for brand medicines increased just 3.5 percent in 2016
and total spending on medicines increased just 4.8 percent last year.* More recently, in February
2018, Express Scripts (one of the country’s largest PBMs) released its estimates of 2017 drug
spending showing historically low rates of growth in the commercial market. The report found that
nearly half (44%) of commercial plans saw their drug spending per enrollee decrease in 2017.
Additionally, prescription medicine spending grew at just 1.5% (net of discounts and rebates) for
Express Scripts’ commercial plans and total drug spending for Express Scripts’ plans on the Health
Insurance Exchanges decreased by 3.3% in 2017 .

As a result of robust negotiation and competition in the marketplace, medicine costs are growing at
the slowest rate in years. In fact, more than one-third of the initial list price of a medicine is
rebated back to insurance companies, PBMs and the government, or retained by other stakeholders
in the biopharmaceutical supply chain. Furthermore, rebates, discounts, and fees rebated back to
payers nearly doubled between 2013 and 2015.*" Too often negotiated savings do not make their
way to patients who are increasingly being asked to pay more out-of-pocket for innovative
medicines.

Unlike care received at an in-network hospital or physician’s office, patients with high deductibles
or coinsurance pay cost sharing based on the list price of a medicine, even if their insurer receives a
steep discount. In fact, more than half of commercially insured patients’ out-of-pocket spending for
brand medicines is based on the full list price.*” Sharing negotiated discounts could save certain
commercially insured patients with high deductibles and coinsurance $145 to more than $800
annually and would increase premiums about 1 percent or less.® In fact, in a recent issue brief, CVS
Health, one of the largest PBM’s, disclosed their policy to pass a share of manufacturer rebates
through to their employees as a way to lower cost sharing.”'




The biopharmaceutical industry is committed to working with Colorado lawmakers, patients, health
care providers, and other health care stakeholders to pursue policies that promote innovation and
help ensure consumers have access to needed medicines. However, HB 1260 is not the way to
accomplish this important goal. Instead, HB 1260 could increase drug costs though disruption in the
supply chain, while providing little to no benefit for patients and payers. There are better ways to
lower prescription drug costs, without risking the negative and costly consequences of this
legislation. Therefore, PARMA respectfully urges lawmakers to oppose HB 1260.
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